OO0 M3BATHH Yy YACTHBIX JIHI 10 HCKAM NPOKYpPaTyphl, OCHOBAHHBIM Ha HOPMAX aH-
THKOPPYNIHOHHOT0 3aKOHOAATEJbCTBA, HEABHKMMOIO H JBH)KUMOIO HMYIIECTBA, B TOM
THCIIC, OTIYKAE€HHOr0 rocyiapcTBOM B NOPSI/IKe €ro NPUBATH3ALMH B KoHie 90-X - Hayaje
2000-x romos.

1. B Takoro pona cropax He0OX0IUMO YETKO pasIuyarh:

BO-TIEPBBIX, J0pUOUYECKUE OCHO8AHUA TPEOOBaHUH 06 H3BLATHH HMYIIECTBA: a) B CBSI3H C
HapyIICHUEM aHTHKOPPYIIIHOHHOTO 3aKOHOJATENbCTBA U 0) B CBSI3M C HApPyIIEHHEM 3aKOHO.Ia-
TEJILCTBA O IPUBATH3AIUH;

BO-BTOPBIX, Y20/106H0-1pagogble (IyONMIHO-TIPABOBEIC) U 2PANtCOAHCKO-NPaBossie (Jact-
HOIIPaBOBBIE) OTHOIIEHUS.

Kpanuduxarms neficTBUN HOMKHOCTHBIX M MHBIX JIHI[ KAK IPECTYNHBIX (HE3aKOHHBIX), B
TOM HHCJI€ KOPPYIIHOHHBIX, 1 IPUMEHEHHE K TAKMM JINI[aM COOTBETCTBYIONIMNX MEp HaKa3aHMUs,
B TOM YHCIIe KOH(HCKAIMH, - BOIIPOCH! YTOJIOBHOTO, a He TPaXKIAHCKOTO npasa. [loatomy koH-
duckanus uMyIecTsa - Mepa my6IHYHO-IIPaBOBAs (yroyoBHas MM aJMUHHCTDPATUBHASA) U YITO-
MHHAHHUE O HEH B TPaXJIAHCKOM 3aKOHOJATENBCTBE HE JEJIaeT €€ YaCTHOMPABOBOMA, IPEACTABIIAS
Co0O# laHb TPaJMIMU COBETCKOTO BPEMEHH, KOTjla HOpMa O KOH(UCKAIMU GbiTa BKIIOYEHA B
TPKNAHCKUM 3aKOH (He ciydaiiHo B cT. 243 'K PO comepxarcs mpaBHia HCKIIOUUTETBHO 0M-
CbUIOYHO20 XapaKTepa).

IlockonbKy He Bce CIIOCOGBI NMPEKpAINEHUs MpaBa COOCTBEHHOCTH B dbopme npuHyIH-
TEIBHOTO M3BATHS BEIIM Y COOCTBeHHHMKa (1. 2 cT. 235 TK P®) HocaT rpaxIaHCKO-IPaBOBO#
XapakTep (B YacTHOCTH, KOH(WUCKAIWS W PEKBU3UIMS MMYLIECTBA SBISIOTCS yGIu4HO-
TIPaBOBBIMU MEPAMH), CTOUT HATIOMHHTb, YTO B ZPANCOAHCKOM (4acmHom) npase TpeboBaHus 00
M3BATHH UMYINECTBA Y COOCTBEHHMKA 3asBIAIOTCS OO B TOPSAKE BHHIUKALIMH (ct. 301 TK

P®), mubo B mopsiAKe PECTUTYIMHU BIAJEHHS KaK IOCIIEACTBUS HeAeHCTBHTEABHOCTH caenku (1.
2c¢t1. 167 TK PD).

Crout Taxxe HalOMHHUTB O TOM, 4TO "creikamu' mo cMeicay cT. 153 TK P® sgsasrorcs
npasomepuvle Oelicmeust (B 3TOM CIIydae CTAHOBSNIMECS IPEIMETOM I'PaXIaHCKO-TIPaBOBOTO
PETyJIMPOBaHNS), & HE B3ATKHM M NMOAKYI JOJDKHOCTHBIX JIUL, XHIIECHUS OIOKETHBIX CPEeICTB U
T.II. IpaBOHAPYINCHUS, COCTABJIAIONIME IPEIMET YTOJIOBHO-IIPABOBOrO (T.€. IyOJIMYHO-IIPABO-
BOTO) PeryJIMpoBaHHs. [IpUMEHATH K CBS3AHHBIM C HEMH OTHOIICHHSM HOPMBI I'PaXKTaHCKOIO
IpaBa B COOTBETCTBUH C II. 3 ¢T. 2 ['K P M0XHO TOJIBKO 0 ClIENHATbHOMY yKa3aHHIO 3aKOHA
(4T0, HanpHMep, MMEET MECTO B HAJIOTOBOM 3aKOHONATENBCTBE). Hanpumep, xymis-nponaxka
(ckymka 1 cOBIT) 3aBE/IOMO KPaJeHOr0 UMYIIECTBA - 5TO HE JOTOBOP KYIUIU-TIPOJAXH, [TO3TOMY
abcypaHbIM GbLTO OB TpeOoBaHue "MOKynaTeNs" (CKyIIMKa) K BOpY O IPUMEHEHUH MEp rpax-
NaHCKO-TIPaBOBOM OTBETCTBEHHOCTH 3a IPOJAXy BELM HEHAJUIEKALIEro KayecTBa. DTO XKe OT-
HOCHTCA U K IIPEIIMETY JI0Ka3bIBAHHS B COOTBETCTBYIOLIUX CIIOPAX - €CJIH Pevb UIET O Npechmyn-
AEHUAX WU npasonapyuenusx B popme "cenok”, To NPUMEHSTHCS OJDKHBI YTOJNOBHO-IPABO-
BBIE (Ily6IMYHO-NPaBOBEIE), & He IPaKIaHCKO-IIPABOBbIE IIPE3YMITITHH.

B cBs3u ¢ 3THM KOHHUCKALMS UMYIIECTBA IO PEMICHHUIO Cyla B IIOpsiIKE IPUMEHEHHMS aH-
THKOPPYNIMOHHOTO 3aKOHOAaTeNbCTBa (oam. 8 1. 2 ¢1. 235 'K P®), npoussoaumas mpu ycra-
HOBJICHUH CYZIOM OTCYTCTBHS IOKa3aTeIbCTB €ro0 NPUOOPETEHUS Ha 3aKOHHBIE JOXO/bI, HE OTHO-
CHTCA K IPEIMETY TPpaXKIaHCKOro 3akoHoAaTenbCTBa (11. 1 ¢1. 2 'K P®). Ona npexcrasnser co-
0o¥i MmocIeCTBHE COOTBETCTBYIONIETO YTONIOBHOTO HIIH aJIMUHUCTPATUBHOTO IIPaBOHAPYIICHHUS,
IIPUMEHEHHUE KOTOPOrO PETyIMPYeTCss HOpMaMH yJIOBHOTO WMJIHM aJMHHHUCTPATHBHOIO 3aKOHOJA-
TenbeTBa (BKIIOYAS IIpaBHJIa O NaBHOCTH IPHUBJICUYEHHS JIUIA K COOTBETCTBYIOLIEH OTBETCTBEH-
HOCTH), a IPaXkJaHCKOe 3aKOHOAATENLCTBO (BKIIOYAs HOpPMBI 00 MCKOBOH JaBHOCTH) Ha TaKHe



OTHOLICHHS HE PAaCPOCTpaHsAeTCs. Benb k my6IMIHO-TIPaBOBBIM, B TOM YHCIIE HMYIIECTBEHHBIM
OTHOIICHHUAM HOPMBI TPKIAHCKOTO IIpaBa (B TOM 4YHCIE, 00 HCKOBOM NaBHOCTH) He NPHMEHH-
MBI, €CJIH HHOE TPAMO, CNIEHMAIBEHO He IPEIyCMOTPEHO 3aKoHOM (I1. 3 1. 2 'K PD).

[losTomy ns TpeGoBaHMiT 00 M3BATHH HMYIIECTBA, OCHOBAHHBIX Ha QHTUKOPPYIIHOH-
HOM 3aKOHOIATEJbCTBE, HE MOJAXOASAT IPaXKIaHCKO-TIPABOBBIE CPOKM HMCKOBOH JABHOCTH, IO-
CKOJIBKY II0 CBOCH IOPUIMYECKOH NpUpOe Takhe TpeGOoBaHHUs OTHOCATCS HE K IpakJJaHCKOMY, a
K IyOnu4HOMYy mipaBy. HyskHbI 14 B Iy6IM4HOM TIpaBe JaBHOCTHbIE CPOKH M KakKhe UMEHHO, 00
9TOM JOJDKHBI CYUTH CIEIUAIUCTAM B 3THX 00JIaCTAX U 3aKOHOIATEb.

2. Yro kacaeTcsl NPUBATH3ALMK IOCYIAPCTBEHHOTO HMYIIECTBA, TO, KAk 6B K Hel He OT-
HOCHTBCS € IOJIMTUYECKOH M ¢ 9KOHOMHYECKOH TOYEK 3PEHHSI, IopuouYecku OHA MPEACTaBIAET
co00i O/IHO W3 3aKOHHBIX OCHOBaHMI MPUOGPETEHUs IpaBa COGCTBEHHOCTH Ha COOTBETCTBYIO-
Iee IMYyIIECTBO, NPAMO yKa3aHHOe B 3aKoHe (a03. 2 m. 2 c1. 235 'K P®). IlostoMy 0 He3akoH-
HOCTH CIICJIOK NPUBATU3AIMN MOXKET CBUICTEIBCTBOBATE JIMIIL YCTAHOBJICHHOE CYJIOM Hapyuie-
Hue NPAsUl 3aKOHOOAMENbCMEA 0 NPUEAMU3AYUY, & HE CaMO TI0 cebe TIPHOBPEeTEH e HMYIIECTBa
B IIOpSAKE TIPUBATH3AIIUY.

ITockoinbky rocynapcTso (my6GInIHO-IPaBOBOE 06PA30BaHKE) B KA4eCTBE COBCTBEHHMKA
HUMYIIECTBA M yYaCTHUKA I'PAXKIAHCKO-IIPABOBBIX OTHOIICHUHN BBICTYIIAET 6 2MUX OMHOULCHUAX
Ha paBHBIX Ha4ajlax ¢ APYIMMHU HX ydacTHUKaMu (1. 1 c1. 124 TK P®d), 0HO MOXET U JOIKHO
UCIIOJIb30BATE TE XK€ CPE/ICTBA 3alIUTHI CBOMX IIPAB M HHTEPECOB, YTO U YACTHBIE JIHIIA.

C oT0i TOUKH 3peHHs TpeOOBAaHHE O BO3BpATe HMYIIECTBA, OTUYKIEHHOTO Iy OIMYHBIM
COOCTBEHHHKOM B IIOPSIIKE IPUBATU3AIUHI, MOXKET MM MPEIBSIBIATHCA K €r0 dbaxTuyeckomy (xo-
Ts1 OBI ¥ I06POCOBECTHOMY, HO OCTAIOIIEMYCsl HE3AKOHHBIM) BIIafesiblly (IIPHYeM He 06S3aTeb-
HO NEPBOHAYAILHOMY NPHOOPETATENIO) B MOPSIAKE BUHOUKAYUOHHO20 tcKa (TIO aHAIIOTHH C HC-
KamMH{ O BO3BpAaTe HE3aKOHHO OTYYKICHHOI'O JKUJIOTO MOMEIIEHHS MIIM YTHAHHOTO aBTOMOOMIIA).
TaxoBa nosuums u Koncruryrmonsoro Cyna P® (1. 3.1. mupoko usBectHoro ITocTaHOBIEHMS
ot 21 ampenst 2003 1. Ne 6-I1 1o meny o mpoBepke KOHCTHTYIMOHHOCTH mi. 1 u 2 c1. 167 'K Pd
B CBA3H C JKal00aMH psina rpak/iaH), i CIOKHBIIeHcs Cyne6Ho# mpakTuky (a63. 2 n. 34 TTocra-
HoBJieHus [Inenymos Bepxosroro Cyna PO u Briciero Apb6utpaxnoro Cyzna P® or 29 anpens
2010 r. Ne 10/22 0 3aiuTe BeIIHBIX IpaB).

Pasymeercs, eciu NpUBAaTU3MPOBAaHHOE MMYIIECTBO OCTAIOCH BO BIAJCHUH IIepBOHa-
HaJIbHOTO IIPHOOPETaTeIsl, €ro BO3BPAT MyOIHMIHOMY COGCTBEHHUKY-OTUYXKIATENO NOMYCTAM HE
B TIOPAZKE YIIOBJICTBOPEHHUS €r0 BUHIMKAIMOHHOrO TpeOOBAHMUS, a B HOPSIAKE PECTUTYLIHHU Biia-
JICHUS KaK ITOCJICACTBUS MPU3HAHUA CHEIKH NMPUBATH3AIMH HENEHCTBUTEIHLHOM Ha OCHOBAHUHU
cr. 168 I'K PO (napymenue 3akoHozxaTenscTa o mpuBaTh3anum). Ha TpeOOBaHUSA O MPUMEHE-
HUH TOCTIEICTBHH HeIeHCTBUTENBbHOM caenku (1. 2 ct. 167 'K P®) pacnpocTpansiercs aeicTBie
CPOKOB HCKOBOM JaBHOCTH, CIIEIMANILHO YCTaHOBJIEHHBIX cT. 181 K PD.

Ha tpeGoBanus 0 BHHIMKAI[MM MMYILIECTBA M3 YyXOTFO HE3aKOHHOTO BJAJEHHUS poccuii-
CKO€ IpaXXIaHCKO€E 3aKOHOJATEIbCTBO TPAJULIMOHHO PACIPOCTPAHET NEHCTBHE HCKOBOM JaBHO-
ctu (He ynomuHas ero B ¢T. 208 'K P®). B oTeuecTBEHHOMN HUBMIMCTUYECKO JIOKTPUHE MOKHO
BCTPETUTE KPUTHKY 3TOTO MOJIOXKCHUS U NPENTOXKEHUS 00 UCKITIOUEHNH UCKOBOH JTABHOCTH IS
TpebOBaHMA O BHHIMKAIMM, HO MOKA BCE OHM HE COOTBETCTBYIOT JIEACTBYIOIIEMY 3aKOHO1a-
TEJILCTBY .

IIpenmer noka3pIBaHMs 10 TAKMM HCKaM TPSMO ONpEAeseH . 36 u 37 Ha3BaHHOrO T10-
cranoBienus Ilnenymos Ne 10/22: mcren ("HeBnanerommii coGCTBEHHHUK'") NOIDKEH HOKA3aTh



CBOE NPaBO COOCTBEHHOCTH (IOPHMIMYECCKHME TUTYT) HAa MMYIIECTBO (Bewb), a OTBETYUK - BO3-
ME3JIHOCTh €r0 MPUOOPETEHHS U CBOIO J0OPOCOBECTHOCTD, T.€. TO OOCTOSITENBCTBO, YTO OH He
3HAN U He 00ndHceH Dbl 3HaMb 00 OTCYTCTBMH OTUYXKIATENS BEIH IIpaBa Ha €€ OTYYXICHHE.

Crentyet 0co60 MOA4EPKHYTh, YTO peyb MPH ITOM HIET HE 06 "06BEKTHBHOM no6poco-
BectHOCTH" (1. 3 ¢T. 1 'K P®) B cMBIC/IE COOTBETCTBUS MOBEAEHHUS IULA B KOHKPETHOH CHTYya-
MK 00BEKTUBHEIM (OOIICIIPU3HAHHEIM) CTaHAAPTaM ITOBEAEHHS, a O "CyOBEKTHBHON 106POCO-
BECTHOCTH" B CMBICIIE U36UHUMENLHO20 HE3HAHUSA O KAKUX-THOO OPUAMYECKH 3HAYMMbIX daxtax
(m. 1 cr. 302 I'K P®), kotopast ¢ 06beKTHBHOM T0GPOCOBECTHOCTLIO HUKAK HE CBA3aHA (ubo He
3HAaTh O KaKMX-TM0O BaXKHBIX (aKTax B KOHKPETHON CHTyalll MOXET ¥ HeJO0GPOCOBECTHOE JTH-
110, HarpUMEp, MOMIEHHHK). [IosToMy "106pOCOBECTHBI MOKyNMaTeNs" WIH MPHOGPETaTENb Be-
IH - 5TO HE CUHOHUM J0OPOIOPSI0YHOTO H YECTHOTO IPaXK/[aHuHa, a JIUIO, JoGPOCOBECTHO 3a-
O1y>kzaBLIeecss B cTaTyce CBOEro KOHTPAreHTa-MpoaaBIa (He 3HAL0 U He MO210 3HamMb, 9TO MPO-
JlaBell He SIBJISIETCS COOCTBEHHUKOM BEIIM), ¥ He GoJee Toro.

3. Cnenyert Takske 0GpaTHTh BHUMaHHE HA CIIOPHI O BO3BPATE HEOGUNCUMBIX 6ewyeil, BO3-
HUKHOBEHME M IIEPEXOJI MpaBa COOCTBEHHOCTH Ha KOTOPBIE CBs3aH C 00s3aTeIbHOM rocymap-
CTBeHHOM perucrpanuu. Eciu daxTuueckuil Bnajgenen HeaBUKUMOCTH nprobpen ee y "peect-
POBOTO BIajIeNbla", OH HE MOXET CYMTAThCs HEAOOPOCOBECTHBIM, HOO €ro mpaBo onupaeTcs Ha
3aIMCh B peecTpe (XOTA CyAeOHas MpakTHKa, He JOBEPSs TOCPEECTpy, B MPIMOM IIPOTUBOPEYHH
¢ 3aKoHOM (a63. 3 11. 6 cT. 8.1. 'K P®) He cuntaer 3amuch o npase COGCTBEHHOCTH OTUyXKJAaTens
HEJIBIKHUMOCTH OECCTIIOPHEIM JJOKa3aTebCTBOM JOOPOCOBECTHOCTH €€ nprobpetarens - a63. 2 1.
38 mocranosnenus [Tnenymon Ne 10/22).

Hanporus, nuno, npennonarasormee ce6s coGCTBEHHMKOM Belly (B TOM YHCITE, H rocy-
apCTBO), HEe OyayHuH yKa3aHO TAKOBBIM B IOCYIapCTBEHHOM PEECTPE HA MOMEHT HpebSABICHUS
HCKa, TOJDKHO OCIapHUBaTh COOTBETCTBYIOLIYIO 3allUCh MyTeM NPEIBSIBIICHUS MCKA O IIPU3HAHUH
npapa (Kak CYATACT CIOKUBINAACS CyeGHAs IPAKTHKA, OJHOBPEMEHHO C IIPebABICHHEM BUH-
AVKaMoHHOro ucka). 13 cr. 208 I'K P® crexyert, 4T0 Takoif HCK MOJBEP:KEH JCHCTBUIO HCKO-
BOM TaBHOCTH.

4. Jlnst Bo3BpaTa HEMPaBOMEPHO OTUy)KIEHHBIX 6e3T0KyMEHTAPHBIX aKiuil M. 3 cT. 65.2
'K P® (BBesier DenepanbHbivM 3aK0HOM 0T 5 Mast 2014 1. No 99-®3) npexycMoTpena He BUHIH-
Karus (IIPEAMETOM KOTOPOH MOXET GBITh TONBKO MHIMBHAYaTbHO OIpEETeHHAS Bellb, a He
3aKpCIITICHHBIE B 3JIEKTPOHHOM BH/IE UMYIIECTBEHHbIE IIpaBa), a 0COOBIH CII0CO0 3aIIHUTHI B BUIE
"6occmaroenenus kopnopamuerozo konmpona" (IIOCKOIBKY caM 1o cebe BO3BpAT TaKUX aKIHH
OOBIYHO HE MOMET MOJNHOCTHIO BOCCTAHOBUTH TIPaBa M HHTEPECHI MX 3aKOHHOTO BJIa/IETIbIIA,
YTPaiCHHBIC MM H3MEHHUBIIMECS 32 BPEMsl UX HMCIOJIb30BaHHS (HaKTHUECKUM Biaienbuem). Of-
HAaKO H 3TOT CIOCOO 3alluTEl, OJOOHO BHHIUKAIMOHHOMY HCKY, IOJISKUT JIEHCTBHIO OOMMX
CPOKOB HCKOBO# naBHOCTH (cT. 208 T'K PD).

5. W3baTne uMyInecTa B MOpsAKE PECTUTYIHH BIAJCHHUSA BO3MOXKHO KaK pe3yibTar He-
JEHCTBUTENLHOM CIETIKH, B TOM YHCIIe, HAapyINAIoIIel TpeGoBaH!s 3aKOHA MM HHOTO IIPaBOBOTO
akta (cr. 168 'K P®). Ho Takast cuenka Temepb, BO-NIEPBBIX, SBISETCS OCIIOPUMOH, a HEe HHU-
YTOXXHOH (Kak IpeycMaTpHBAIOCh lepBOHAYANILHOM penakiueii ct. 168 TK PD 1994 r.), a, BO-
BTOPBIX, BJICYET NMOCIEACTBUS B BUJE IBYCTOPOHHEH PECTHTYLHH, a He KoH(puckanuu (cT. 168
'K P® B penaxiuu ®enepanpHoro 3akoHa oT 7 mast 2013 . Ne 100-03).

Antuconmanensie cuenku (c1. 169 MK P®) B coBerckom IPaXXAaHCKOM IpaBe HMEHOBa-
JIUCh "CHENKAMH, COBEPIICHHBIMU C LENbIO, IPOTHUBHOM HHTEpEcaM rocyzapcrsa u oOrecTna"
(ct. 49 TK PCOCP 1964 r.), u mpenycMaTpiBamm KOH(UCKAIMOHHBIE TIOCNIEACTBHS €llIe B Hep-



BoHavanpHOU penakuuu I'K PO 1994 r. Oxnako B xozne pedopmer 'K P® 2013 - 2014 r.r. 3ako-
HOZaTeNib IPUHIUIIHAIBHO OTKA3aJICs OT 3TOTO MOCIEACTBUS KaK OT HE CBOMCTBEHHBIX YACTHO-
PaBOBOMY PETYIMPOBAHMIO. B kauecTBe OCHOBHOTO IIOCIIEACTBHS HX COBEPIICHHS COXPAHHIACH
HUYTOXHOCTh (a HE OCHOPMMOCTB), HO KOH(QHCKALUS CTala BO3MOXHOMH JIHIIb IpU HATHYUHU
PIMOTO yKa3aHHUsA 00 STOM B CIIEHHATLHOM 3aKOHE, HAIlUMED, B AaHTHKOPPYIILIHOHHOM, 2 TAKKE
TIPA I0KA3aHHOCTH YMBbICNIA CTOPOH C/IETIKU Ha ee COBEpILIEHHUE.

Ho B moGom ciydae Ha TpeGoBaHMs O MPUMEHEHHUH MOCIEACTBUH HeIeHCTBUTEBHOCTH
CACIKU PacIpOCTPAHAIOTCS MpaBuiia 00 HCKOBOM JaBHOCTH, NpedycMoTpeHHbIe cT. 181 'K P®.
OTO OTHOCHTCH KaK K CIEJIKaM, HE COOTBETCTBYIOLIUM 3akoHy (ct. 168 I'K P®), Tak u x anTuUCO-
IHaIbHBM ciienikaM (cT. 169 I'K P®), koTopble B IpaBONpUMEHHTETBHOM PAKTHKE HHOT/A He-
OCHOBATENIbHO CMEIIMBAIOTCA (Ha 4TO oOpalieHo BHUMaHue B . 73 - 75 [Mocranosnenus Ilie-
Hyma BepxoBHoro Cyna P® ot 23 urons 2015 1. Ne 25 o npumeHeHuu Pasnena I yactu neppoii
'K P®, npuyem B 1. 74 HA3BaHHOTO NOCTAHOBJIEHUS CIEIMATLHO PacKphIBa€TCs MOHATHE MYO-
JIIYHOTO MHTEpeca, MO3BOJISIONIEE Pa3sTPaHUYUBATh Cllydau NIpuMeHeHus cT. 168 u 169 'K P®).

6. B a10¥i cBsA3H ¢ TpebOBaHUIMHU 06 U3BATHH HMYILECTBA Y €ro COOCTBEHHHMKOB U UHBIX
BIA[ICIIBLIEE CTOUT TAKOKe OOpATHTh BHUMAHHE HAa UHCTUTYT npuobpemamensroii dagHocmu (ct.
234 TK P®), KOTOPEIH CITY>KUT 3alIuTe HHTEPECOB (GaKTUIECKHX (GecTUTYIBHBIX), HO 106POCO-
BECTHBIX BiIajienbles. He nmes ropuamdeckoro turyna, HO OTKPHITO, 10GPOCOBECTHO U HeTipe-
PBIBHO NPOBIANICB COOTBETCTBYIOMIEH BEIIBIO B KAYECTBE €€ COOCTBEHHHKA B TEUEHHE 5 JeT (11
ABMXXMMOCTH) MJIH 15 JIeT (JUIst HeABMXKUMOCTH), TAKOMH BiIajiesen nproOpeTaeT Ha Hee 3aKOHHOE
IPaBO COOCTBEHHOCTH (JUIS HEIBMKMMOCTH HEOOXOMMMA TaKkKe rocperucTpanus mpasa Ha OC-
HOBAHHH CyJI€OHOTO PELIEHHS, TIOATBEPXKAALOLIEro GaKT TaKOTO BIAJCHHUS).

IIpu sToM 10 mproGperenust mpaBa coGCTBEHHOCTH yKa3aHHBIA BIATENEI] BEIM MOYKET
3aIIUINATECA NPOTUB JTIOOBIX TPETBHX JIUI, HE ABISIOLIAXCS €€ COOCTBEHHHKaMHM (BKIOYAS U
11y 6IMYHO-TIPAaBOBBIE 00PA30BAHKA), TEMH JKE UCKAMHU, YTO U COOCTBEHHUK (. 2 c1. 234 TK PD).

B coBerckoe Bpemsi HMyINECTBO, He HMeEIOINIEe 3aKOHHOTO COGCTBEHHHKA (TUTYTIBHOTO
BJIaJIeNblia), IOCTYIANI0 B COGCTBEHHOCTH rocyaapceTia (cr. 143 'K PCOCP 1964 r.). Ho ¢ mo-
MEHTa BCTYIUICHHSA B CHUIIy COIO3HOI'O M POCCHHCKOro 3aKOHOB O coOcTBeHHOCTH 1990 r. sTa
TIPUBHJICTHS. TOCY1apCTBa, CTABIIErO PaBHOMPABHBIM CyOBEKTOM IPaKIaHCKUX IIPaBOOTHOIIE-
HUH, UM yTpaueHa.

B mHTepecax cTabHIBHOCTH IpaXKIaHCKOro 060pOTa 3aKOHONATENBCTBO BCEX pa3BUTHIX
NpaBOIIOPANIKOB 3AlIMINACT BJIA/JICHUE MMYIIECTBOM, HE TOJIBKO OIMpAIOIIEECcs Ha KakKoi-HGo
IIPaBOBOM THTYJI, HO H (dakTuyeckoe (GecturynsHoe). Bonee Toro, eme npoextoM ['paxnancko-
TO yJIOXeHHUs POCCHICKOH MMIEpUH Tpetaranoch yCTaHOBUTH MPHOGPETATENBHYIO JIaBHOCTD
Aaxe 01 Hedobpocosecmnozo énadenus (IpaBaa, BIBoe - 10 30 Jer - YBEJMYHUB €€ MPOIO0JIKHU-
TEIBHOCTH JUIS TAKOTO BIIAJICHHUS ).

Kak nucan 1. A. TTokpoBckuii B cBoeil 3HaMeHHTON KHHUTre "OCHOBHBIC poOJIEMBI Tpax-
AAHCKOTo 1pasa”, "co BPEMEH PUMCKOTO IpaBa BO BCAKOM KYJIBTYPHOM 3aKOHOJATENLCTBE Mbl
BCTpEYaeM NPOYHO yCTAHOBMBILUMICS MPUHIIUII OXPAHBI BIAJACHHUS ... Beskuil hakTHyeckuii Biia-
JACNEI BEIM MOXKET TPeOOBATh OT Cy/a M BIACTeH 3alUUTHI CBOETO BJIAAEHHS ¥ NPUTOM HE Ha
TOM OCHOBaHHH, YTO OH UMEET IIPAaBO Ha 3TO BIAJEHHUE, a IPOCTO HA TOM, YTO OH BIAJeeT WU
BIajie. 3alMThl CBOETO BJIAJCHUS MOXET TpeGOBaTh HE TOJNBKO Biamesell 3aKOHHBI (co0-
CTBEHHHUK H T.I.), HO U BJafieTIell SBHO HEPABOMEPHBIH - TOT, KTO CHJION 3aXBaTHII qyoe T10J1e
WIM KTO TaliHO MOXHUTHI Yy)Xyro Bellb. KoHeuHO, ecu Takoe BiajeHHe HapymiaeT 4bH-THGO
lIpaBa, JIMIa 3aMHTEPECOBAHHEIE MOTYT TPeOOBATL BOCCTAHOBIICHHS 3TUX MpaB cyjoMm. Ho umeH-



HO I10 OTHOLICHHIO K STUM (HENPABOMEPHBIM) BJIaJIE/IbliaM NPUHIUI YBAXKEHHUS K YeIOBEYECKOH
JIMYHOCTH MOABEPraeTcst HauOObIIEMY UCKYIIEHHIO, ¥ OTOMY OXpaHa Jake 3THX BiajaesblieB
ABIIAETCS €ro HAMBBICIIMM TOpxecTBOM". Ilo ero cmoBam, 3amuTel (HAKTUUECKOrO BaeHMs
"TpebyeT pacTyliee yBaXxeHHE K YeNOBEYECKOH MUHOCTH, ITOT0 TPeGyeT HCTHHHO KYJIbTypHBIi
CTPOH OTHOLICHHUH MEXIY JIFOALMU".

K coxanenmuto, oreyecTBeHHOE IPABO ¢ COBETCKOTO BPEMEHH HE IPH3HABANIO BIIaelTbye-
CKOH 3aIUTHI, KOTOpas MPOTUBOPEYHT NPUMATY [OCYIApPCTBEHHON (IIyGIMYHOI) cOBCTBEHHO-
cti. Ee gopmainbHOe BOCCTaHOBIIGHHE MOCIIEA0BANO JIUIIL B YIIOMSHYTHIX 3aKOHAX O COOCTBEH-
HocTH 1990 r. 1 B OcHOBaX rpaxcIaHCKOro 3akoHojaTenbcTBa 1991 1., a 3atem - B cT. 234 neii-
crBytomero 'K P® 1994 r., a ero passuroe perynupoBanue (KaK U B 11eJOM OOHOBIIEHHAS pe-
nakuus Pasnena II 'K PO, nocpsameHHOro BemHoMy npasy) GbLIH TIPELTOKEHbI HallleMy 3aKo-
HOZIaTeNIo U MPUHATEL B IEpBOM uTeHHHU ['ocymapcrsennoii lymoii P® eute B anpene 2012 r. B
COCTaBe 3aKOHOIIPOeKTa 0 HOBOM penakuuu Yactu neproit ['K PO.

B ocHOBY 3TOr0 3aKoHOMpoeKTa GBLIM MOJOKEHBI COOTBETCTBYIONIHE pasaenbl KoHien-
MK PasBUTHs MPOXAAHCKOro 3akoHonatensctBa PO 2009 r., pazpaboranHoit paboueii rpynmnoit
Cogera nipu Ilpesunente PO mo kopudukamuu u coBepIICHCTBOBAHUIO rpaXkJaHCKOT'O 3aKOHO-
natenbctBa. B nexabpe 2019 r. pabouelt rpymmoii HazBaHHOroO coseTa OblIa pazpaboTaHa 06-
HOBJICHHAS PENAKIHs 3aKOHONMPOEKTa, MOJATOTOBJIEHHAs KO BTOPOMY YTEHHIO M COJAEpIKaIias
Pa3sBEPHYTHIE MOJOXKEHUS KaK O BIAJEIbYECKON 3allluTe, TaK U O IpaBe COOCTBEHHOCTH U JPY-
TUX BEIMHBIX MpaBaX B UenoM. OHAKo 3a MpoIIenIee MSTHIETHE ITOT IPOEKT MPAKTHYECKHU
OcCTajics B MpexHeM nojoxeHud. O6CyxIaeMas CUTyalust CBUACTENBCTBYET O IeNeco0bpasHo-
CTH BO3BPAILCHHUS K €0 CEPHE3HOMY 00CYKIEHHMIO, B TOM YHCIIE Ha 3aKOHO/ATEIHLHOM YPOBHE.

[Tonararo, 4To B CITOKUBLICHCS CHTYallMH HYXKHO IyMaTh HE O TEX WM HHBIX "TOYEeUHBIX"
M3MEHCHHUAX 3aKOHOJATENbCTBA, a O BO3BpaTe K 00CyxaeHuro I'ocynapcteennoii Jlymoit P® Bo
BTOPOM YTE€HUH 3aKOHONPOEKTa 0 HOBOH penakiuu Paznena II 'K P®, nocesiuenHoro Bemmomy
paBy, a B Clly4ae €ro MPHUHATHS - €IIe U O €ro 0043aTENbHOM CyJeOHOM MCTOJKOBAHHMH ITyTEM
npuHATHSA HOBOro IToctanosnenus Ilnenyma Bepxosroro Cyna P® B3amen neiicTByromero (ot
29 anpeng 2010 r. Ne 10/22). B 3T0M 3aKOHOIpPOEKTE pelleHb! IPAKTHYECKH BCE TOCTABIEHHBIE
BaMU (M MHOTHE JPYTHE CBSI3aHHbBIE C HUMHM) BOIIPOCHL.

7. Pazymeercs, TpeboBanus 06 H3bATHH (KOHMDUCKAUNM UM BHHINKALMH) HEXBHKAMO-
CTH HEJIb35 pacCMaTPUBATh B Ka4eCTBE TPEOOBAHMH O 3aIUTE TUYHBIX HEMMYIIECTBEHHBIX IIPaB
(xoTopste ct. 208 'K P® BhIBeeHE! H3-1I0 AHCTBUS IPaBUI 06 HCKOBOM AaBHOCTH). DTO Tpe-
0OBaHMS YMCTO UMYIIECTBEHHOTO XapaKTepa, OCHOBAHHBIE TIPEXKIE BCETO Ha JEHEKHOM OlEHKE
COOTBETCTBYIOICH HEJBMXXUMOM BEILIM, rofia KaK roBops cTporo ¢opmansso, ct. 208 'K PO
BBIBOJUT M3-II0J{ ACUCTBUSI UCKOBOM NaBHOCTH "TpeOOBAHMUS O 3alUTE JIMYHBIX HEUMYIIECTBEH-
HBIX TIPaB U JPYTHX HEMaTepUaIbHBIX Onar". B rpak1aHCKOM IpaBe JuyHble HEUMYIIECTBEHHBIE
TpaBa 110 CMBICITY 3TUX CJIOB MOTYT NPHHAIEKATH TONBKO JINYHOCTH, T.€. YACTHOMY JIMILY, 4 HE
rocyapcTBy (IyOnM4HO-IPaBOBOMY 00pa30BAHMIO), IIPUYEM OHH OCHOBAHBI Ha FOPHINYECKOM
PaBCHCTBE, aBTOHOMHHM BOJIM M CAMOCTOSITENILHOCTH UX CyObekToB (a03. 1 m. 1 c¢1. 2 'K P®), xo-
TOpPbIE HCKIFOYAOTCS B MX B3aMMOOTHOIIEHHUSX C IIyOIUMYHOMN BJIACTHIO.

Ecmu crnemoBath oruke 3asBHBIIMX Takoe TpeGOBaHHE OPTaHOB MPOKYPATYPHI, BCe (JIF0-
Oble) rpaKIaHCKHe MPABOOTHOINEHHS U3 MMYIIECTBEHHBIX [pEBPATITCS B HEUMYIIECTBEHHEIE,
100 MCIOJB30BaHME 000U BEIH MOXET IPEC/IEN0BaTh HEMMYILECCTBEHHBIE Le/H (KuUITbE HYX-
HO JIJIs1 TOTO, YTOOBI JIF0O0BATHCS BUJOM M3 OKHA, KOMITBIOTED JIJIs HAIIUCAHUS CTUXOB U ITHCEM U
T.4.). Ho ecnu ToT wim vHOM mpeaMer crnocobeH ObITh 0GBEKTOM rpaxJaickoro obopora (0t-
UYXIaThCsl, MEPEXOAUTD [0 HACJIE[OBAHMIO WM B MOPSAAKE YACTHOTO MPAaBONpPEEMCTBA U T.II.),



OH SABJISIETCS BEIBIO B I'pa’XIaHCKO-IIPaBOBOM CMEICJIE€, @ OTHOIIEHUS 10 BJIaICHHUIO, I10JIB30Ba-

HUIO U PACTIOPSDKCHUIO UM CIIENyET CUMTATh HE TOJIBKO MMYIIECTBEHHBIMHU, HO M IPaJaHCKO-
IIPaBOBBIMH.




